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A Lay Person’s Guide to Inverse Condemnation
By Robert Merryman, Senior VP, Special
Projects
What happens if a
government agency
“takes” some property
interest from you, but
does not compensate
you for that loss? For
example, what if you
own a residential lot
and your city or county passes an ordinance
that prevents you from building on the
property. The day before the ordinance was
passed, your lot was valuable and useable
as a building site. Today, it is a tract of open
space - not developable - and probably
worth very little. What recourse do you
have?

A Short History Lesson
Step back in history for a moment to the
colonial period. You might recall that our
Founding Fathers were very concerned
about the right of the King to take property,
both personal and real. They wanted to limit

those powers held by the new United States
Federal government by imposing certain
restrictions. One of those restrictions is
contained within the Fifth Amendment to the
United States Constitution. It is a part of the
Bill of Rights and specifically sets out that “…
private property shall not be taken for public
use without just compensation.” This right
of government to take private property for
a public purpose is called eminent domain.
The process that is followed to use eminent
domain power is often called condemnation
or expropriation. The condemnation process
assures that a property owner is afforded a
means to obtain just compensation.
Eminent domain in the United States permits
various levels of government to take private
property for determined public uses. These
uses might be to build a school, an airport,
or a highway. However, the provision in
the Bill of Rights demands that an owner
be paid for what is taken. In other words,
our Founding Fathers had the insight to
know that government might have to take
private property, but wanted to make sure
that the owners of that property were justly
- continued on the next page -

INVERSE CONDEMNATION - from previous page compensated. However, what would happen if government
took the property, but felt there was no obligation to
pay for it. How does a person obtain that elusive “just
compensation?”
Like many legal issues, the courts have created precedents
over the years that influence how these disputes are
conducted. The process is called “inverse condemnation”
and the property owner institutes it by suing the government
for payment of some identifiable real estate interest taken.
Different standards apply in the fifty states but for our
purposes we will discuss them all generally.

Inverse Condemnation vs. Police Power
An example might be useful to discuss here. Mr. David H.
Lucas purchased for $975,000, two residential lots located
in the Isle of Palms, South Carolina. The lots were zoned
for single family residences and completely buildable. Mr.
Lucas intended to build on them. Unfortunately, shortly
after his purchase, the South Carolina Coastal Commission

decided that the lots should not be developed, but instead
left as open space. Mr. Lucas was now the owner of
virtually worthless lots. He promptly sued the Commission.
He won in trial court but lost on appeal to the State Supreme
Court. Mr. Lucas continued his appeal to the U.S. Supreme
Court where he eventually was victorious.
The legal arguments revolved around the use of
governmental “police” powers to achieve an overall good.
However, Mr. Lucas was able to show that the taking was
so drastic as to constitute a total taking of the property. The
U.S. Supreme Court held that it was not proper for the state
to regulate away all the property's economically beneficial
use. Mr. Lucas was entitled to just compensation.
In an ironic twist, after paying Mr. Lucas $850,000 in
compensation for the two lots, South Carolina proceeded to
sell the lots to private parties for development. It is reported
that large homes now sit on both lots.
In a recent case, the State of North Carolina DOT lost its

The idea of “just compensation” can be traced back to the Founding Fathers,
who were concerned about property being unduly seized by the government.

appeal related to halting development of property potentially
needed for a highway. The DOT had designated certain
lands it determined were likely needed for the construction
of a highway. Under the State’s Map Act, the State DOT
could impose a development moratorium on the property.
However, as the years ticked by and nothing happened,
disgruntled property owners sued the state claiming inverse
condemnation. In June 2016, the North Carolina Supreme
Court unanimously agreed with the property owners that the
imposition of the long term moratorium constituted a taking
of the property and that the owners should be compensated
for the taking. The case has been sent back to the trial
court to determine the amount of payment to each property
owner.
In both of these cases, it is important to note that the use
of government “police powers” to regulate property could
be upheld even if it reduces the value of the property.
However, the court determined that the police powers were
used in such a way as to take the property. An example
of police powers that is familiar to most of us is zoning
authority. However, government cannot take so much
through the use of police powers that it makes the property
valueless.

In the complex world that we live in today, there will
continue to be conflicts involving property rights,
condemnation, inverse condemnation, and police powers.
It is amazing that the U.S. Constitution, written over 200
years ago, still functions so well today.
In the next issue of The Acquirer, we will have a follow-up
article that focuses on inverse condemnation issues related
to public projects, and explore agency actions that may
result in a taking of an owner's real property interest.

ORC Helps Those Impacted by Recent Natural Disasters
By Lisa Barnes, VP of Training

When Hurricane Hermine swept through Tallahassee
on the 1st of September, she brought down lots of
our treasured trees and the power lines that service
our community. Something like 100,000 people were
without power, some for a few days and others for up to
10 days or more. Our local newspaper, in collaboration
with a marketing firm, launched a fundraising effort
called Putting the Last First, asking local businesses
to assist those people who were some of the last to
have their power restored and could least withstand the
associated problems. The name of the effort is from a
biblical quote, “But many who are first will be last, and
the last first.”
When I read about this fundraising campaign, I was
immediately moved by its message. My husband and
I were without power for 5 pretty miserable days, yet I
knew that we were fortunate to not have suffered any
major property damage. We lost a lot of food (and
sleep), but I kept thinking about people who were less
equipped to deal with the heat and humidity – the
elderly and families with children, and those who could
not afford to lose hundreds of dollars of food. On behalf
of ORC, I purchased gift cards to Publix, a grocery store
that did an incredible job of supporting the community in
the days after the hurricane.
Today’s newspaper printed a follow-up article to the
fundraising campaign. More than 150 businesses
and individuals donated more than $10,000 in goods,
services and gift cards to about 150 people who were
without power for days. I am glad to know that ORC
played a small part in its success, and demonstrated
our value of social responsibility.

Hurricane Hermine made landfall as a Category 1 hurricane, and brought winds
in excess of 80 mph. (Image Courtesy NOAA)

The storm knocked down many trees in the city of Tallahassee, leaving
thousands of residents without power - some for more than 10 days. (Image
Courtesy Pam Stephens)

Matching Donations
ORC also matched donations in the amount of $570
since the last publication of our Business Update
for flooding in Louisiana and the states impacted by
Hurricanes Hermine and Matthew.
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Hurricane Matthew brought devastating flooding to North Carolina. (AP Photo/
Chuck Burton)

A History of ORC
ORC is proud to announce the publication of a
history of our company as written by our CEO,
Catherine Colan Muth. The book will be available
in both paperback as well as a Kindle version. The
intended audience for our book is our employees but
others in the right of way industry may find the early
chapters of interest as they provide a history of the
Uniform Act that may be the only resource for this
interesting and important topic. Available through
Amazon in January of 2017.

What they’re saying...
“Wow! Let me begin by saying thank you for sharing this with
me. You tell an inspiring story of strength and caring which
I found insightful and empowering. I am more proud today
to be a part of this company and a part of a team that is
entrusted with the continuation of this wonderful legacy.
Steve Chastain, VP East Region
O. R. Colan Associates, LLC
“I thought this was a really great read . . . . I thoroughly
enjoyed Chapter 9 and your advice which I see you put into
practice all the time, so I know it works.”
Christopher Castellano, IT Director
O. R. Colan Associates, LLC

Inspiring Confidence in Progress, written by Cathy Muth, takes a look at the
history of ORC, and the Uniform Act. Available on Amazon.

Recent Wins
ORC on the Winning Team for SCDOT I-85 Reconstruction & Widening Project
ORC was selected as part of the design-build team of Blythe–Zachry for the reconstruction of I-85 in South Carolina.
The purpose of this Project is to improve operational efficiency, to accommodate future traffic volumes, correct geometric
deficiencies, and to improve existing pavement along the Interstate 85 (I-85) corridor. This also includes replacement of CSXT
Railroad Bridge and correcting geometric deficiencies at several interchanges and overpasses. SCDOT proposes to reconstruct and widen I-85 from approximate mile marker (MM) 77 to approximate MM 98 in Spartanburg and Cherokee Counties.
ORC will be responsible for conducting all right-of-way and real estate acquisition services on the project. The overall project
will require the acquisition of approximately 300 parcels and the relocation of more than 60 residents, businesses and billboards.
ORC U&I Awarded the AEP Marietta Area Improvement Project
ORC Utility and Infrastructure Land Services was awarded the AEP Marietta Area Improvement Project in 2014. The Marietta
Area Improvement Project is a joint venture between AEP Ohio, AEP Ohio Transmission Company, Inc., Buckeye Power and
Washington Electric Cooperative to improve electric service reliability in Monroe, Noble and Washington counties. The project
includes replacing and upgrading the existing 23-kilovolt (kV) infrastructure by constructing a new 138-kV transmission grid
on new and existing right-of-way. The project will improve the reliability of power to homes and businesses, and position the
region for future growth.
The Marietta Area Improvement Project will require approval from the Ohio Power Siting Board (OPSB). The OPSB is the
governing regulatory authority in Ohio, a certificate of environmental compatibility and public need must be obtained by AEP
prior to construction. The OPSB will make final determination on whether the proposed Marietta projects will be approved.
ORC U&I will be supporting AEP during the siting process at public open houses, and acquire permission to survey for environmental and engineering field studies.
Upon OPSB approval, ORC U&I will be responsible for completing all right-of-way and real estate acquisition on the project.
The overall project will require the acquisition of approximately 1,000 easements for 93 miles of transmission lines. The project started in December of 2014 and construction will conclude in 2023.
ORC Training Division Awarded Contract for 23 CFR 710 Implementation Support
The FHWA Office of Real Estate Services (HEPR) recently issued the final rule for 23 CFR 710 to clarify and incorporate certain aspects of the Moving Ahead for Progress in the 21st Century Act (MAP-21) in the regulation. These regulatory changes
will affect many of the online publications FHWA has available on its website at www.fhwa.dot.gov/real_estate. The USDOT/
Volpe Center awarded a contract to the training division of ORC to provide assistance with making the necessary revisions to
these publications.
The ORC staff will first review the FHWA HEPR website to identify the publications that need to be updated to reflect the
recent changes in 23 CFR 710. A list of these publication will be submitted to FHWA. ORC will then meet with Volpe Center and FHWA staff to discuss planned updates, and draft the necessary revisions for each publication. This is a short-term
contract, with the final deliverable of draft publication updates due at the end of February 2017.
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AEP Marietta Area Improvement Project
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Your right of way training is
just a click away.

At IRWA University, specialized training comes to you.
Choose from a number of online courses, including:
9 Course 411 - Appraisal Concepts for the Negotiator
9 Course 503 - Mobile Home Relocation
9 Course 507 - Specialized Nonresidential Payments
9 Course 520 - Special Topics in Replacement Housing
9 Nonresidential Fixed Payments (Coming Soon!)
Please visit irwauniversity.org for more information.

DESTINATION: The Carolinas
I have been to both North and South Carolina many times. ORC has been headquartered in Charlotte,
NC for the last few years and has provided right of way production services and training for both North
and South Carolina. A few months ago, South Carolina invited me to participate in their bi-annual real
estate training symposium.
The annual SCDOT Rights of Way symposium draws
together the State DOT along with other agencies
of State government. The DOT invited all of its local
public agencies that operate under the highway funding
program. Other invitees and attendees included fee
appraisers, and right of way consultants. These types of
events are growing in popularity because they afford the
DOT an opportunity to meet with all of its stakeholders.
It also provides a great opportunity to provide training to
DOT and LPA employees.
This year’s theme was “Bridging the Way to a Brighter
Future” and, judging by the attendee response I heard, it
was a tremendous success. ORC was asked to provide
training on two topics at four sessions. Each session was
two hours long. The topics were “Appraisal Concepts for
the Negotiator” and “Introduction to the Uniform Act and
Federal-aid Acquisition Requirements for LPAs”. The
sessions were designed to present training materials, but
- continued on the next page -
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The South Carolina Rights of Way Symposium was
held December 14-15 in Columbia, SC. ORC provided
trainings on two topics over four sessions.

THE CAROLINAS - from previous page also provide an opportunity for discussion and interaction. The sessions went quickly because the
attendees were all very willing to share situations and ask questions.
Given the proximity to the ocean, seafood of many types is abundant. My first exposure to shrimp and
grits was in South Carolina a few years ago. At first, I wondered how this combination could possibly
be good, but I wanted to try it out. Once you try it, you discover why it is so common on menus in
the area. It is scrumptious! However, you need to understand that it is not just shrimp mixed into
corn grits. The art of the dish seems to be adding a gravy that ties the whole ensemble together. The
gravy varies by restaurant but is typically either based on bacon or sausage. Although the gravy adds
calories and fat, it seems worth the extra calories once you taste it. You can never go wrong with
bacon and sausage.
The shrimp and grits I enjoyed in South Carolina were traditional grits stirred into a bacon-based
gravy, with cooked shrimp. I have had shrimp and grits served in that manner at several locations
over the years. It is outstanding and is apparently the norm for the dish. On a recent trip to Charlotte,
NC I had a chance to try an alternate form of the dish.
I happened to notice shrimp and grits on a menu at the Stone Mountain Grill in Charlotte. I asked
the waitress about the item and she said it was a very popular dish, so I decided to try it. This
version of shrimp and grits used a corn cake instead of traditional grits. Also, the gravy had andouille
sausage along with the bacon. The shrimp and gravy were served over the corn cake. Similar to
my experience in South Carolina, it was delicious. So I guess it means the style of the grits is not
the critical element in the recipe. Instead, I think it’s the gravy and I would be hard-pressed to pick a
favorite!

Similar to barbecue, there are many styles of shrimp and grits. They vary, depending on the region.
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